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DIRITTO E POLICY DEI NUOVI MEDIA

La Collana “Diritto e Policy dei Nuovi Media” ha come obiettivo primario quello di
raccogliere volumi monografici di carattere scientifico che esplorino, con metodo
comparatistico e con vocazione transnazionale, i trend di evoluzione (e di in-
voluzione) del rapporto tra regolamentazione giuridica ed assetto dei media che
caratterizzano non soltanto I'esperienza italiana, ma anche quella di ordinamenti
stranieri, siano essi parte o meno dell’'Unione europa. Uno dei fili conduttori che
contraddistinguono i volumi pubblicati in Collana ¢ I'attenzione alle modalita di
protezione dei diritti fondamentali nelle nuove piattaforme tecnologiche ed alle
delicate operazioni di bilanciamento che spettano ai giudici nazionali ed europei.

In “Diritto e Policy dei Nuovi Media” sono pubblicate opere di alto livello scientifico, anche
in lingua straniera per facilitarne la diffusione internazionale.

I direttori approvano le opere e le sottopone a referaggio con il sistema del « doppio
cieco » («double blind peer review process ») nel rispetto dell’anonimato sia dell’autore, sia
dei due revisori che sceglie: I'uno da un elenco deliberato dal comitato di direzione, I'altro
dallo stesso comitato in funzione di revisore interno.

I revisori rivestono o devono aver rivestito la qualifica di professore universitario di
prima fascia nelle universita italiane o una qualifica equivalente nelle universita straniere.

Ciascun revisore formulera una delle seguenti valutazioni:

a) pubblicabile senza modifiche;

b) pubblicabile previo apporto di modifiche;

¢) da rivedere in maniera sostanziale;

d) da rigettare;
tenendo conto della: a ) significativita del tema nell’ambito disciplinare prescelto e orig-
inalita dell’opera; b) rilevanza scientifica nel panorama nazionale e internazionale; ¢)
attenzione adeguata alla dottrina e all’apparato critico; d ) adeguato aggiornamento norma-
tivo e giurisprudenziale; e ) rigore metodologico; f ) proprieta di linguaggio e fluidita del
testo; ¢ ) uniformita dei criteri redazionali.

Nel caso di giudizio discordante fra i due revisori, la decisione finale sara assunta
dai direttori, salvo casi particolari in cui i direttori medesimi provvederanno a nominare
tempestivamente un terzo revisore a cui rimettere la valutazione dell’elaborato. Le schede
di valutazione verranno conservate, in doppia copia, in appositi archivi.

Il termine per la valutazione non deve superare i venti giorni, decorsi i quali i direttori
della collana, in assenza di osservazioni negative, ritengono approvata la proposta.

Sono escluse dalla valutazione gli atti di convegno, le opere dei membri del comitato e
le opere collettive di provenienza accademica. I direttori, su loro responsabilita, possono
decidere di non assoggettare a revisione scritti pubblicati su invito o comunque di autori di
particolare prestigio.
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We live in an analogue world

Mario Franzosr

Abstract: digitization decomposes our speeches in bits or digits. In the digital
world the speech is received instantly by all those who have access to Internet,
namely two or three billions people. It travels digitally and is received analogously.
The human mind is scarcely prepared for this new world. The legislators, even less.
How can the law regulate the new phenomenon created by digitization? Either
the copyright system adapts to the technological advantage that has evolved or it
will perish. There is still hope, if we act promptly.

We live in an analogue world. The world presents nuances: there
are infinite amounts of colors in our vision, infinite numbers of tones
we can hear, infinite numbers of smells. There are no sharp passages
in things; smooth passages instead.

This expression is natural, but can only be transmitted at a short
distance. My voice can be heard here, but not there. With an amplifier,
it goes a few meters from here.

Digitization decomposes our speeches in small atoms, in bits or
digits. When it so decomposed, our speech can travel with the speed
of light, and it is then received by a distant hearer, where it is re—
assembled in analogue format. The speech is received instantly by
all those who have access to Internet, namely two or three billions
people. It travels digitally and is received analogously. The world is
full of rumor, with 3 billion people speaking at the same time.

The human mind is scarcely prepared for this new world. The leg-
islators, even less. Take for instance copyright laws. Italian copyright
law is (better, was in 1941) a beautiful piece of law; I dare to say, a legal
masterpiece. But it shows, as a human being, the problems of age.
It received oft and on modifications, insertions, additions to comply
with new necessities. The result is a patchwork of rules, not always

* Professor of Law, University of Washington.
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manageable. But the challenge represented by digitization is enor-
mous, and requires a profound reflection. How can the law regulate
the new phenomenon created by digitization?

Medvedeyv, then President of the Russian Federation, said few years
ago that Internet will cause the collapse of the entire system of intel-
lectual property, and particularly copyright. A little more optimistic
is Francis Gurry, general Director of WIPO. He notices that it is im-
possible to reverse technological advantages, and the changes that
they produce. Resistance is vain, and the inevitability of technological
change has to be accepted. This is especially true for the copyright
system: so either the copyright system adapts to the technological
advantage that has evolved or it will perish.

There is still hope, if we act promptly.

The law must change. The interpretation given by judges of the law
must change. Look at the principle of territoriality. Copyright laws are
territorial: they only consider behaviors that occur in the State. What
the legislator says is valid in San Remo, but not in Menton; in Gorizia
but not in Nova Gorica. The institutions are trapped in a territorial
cage. And how about the operators? They are also trapped. Some
believe they have an advantage in the present status of affairs, some do
not. But the trap is not that of bad faith: is the trap of prejudice, of old
thinking. I cannot accuse anybody of defending in bad faith wrong
positions. The point is that we do not know what the new positions
should be.

The law must be neutral to technology. It cannot fight against
technology, but also does not need to foster it (and this also because
there are some technologies that look good today but wrong tomor-
row). The gist of the law is not to influence technological possibility,
nor to maintain artificially moribund technology. The purpose of the
law is to facilitate cultural exchanges, foster cultural dynamism. The
law should be neutral. If it preserves moribund business interest, it
becomes itself moribund and dies.

I am not that optimistic on the attitude of the European legislator
(not to talk of the Italian). Take for instance Directive 29 of 2001 of
the European Parliament. It says that several things have to be made
urgently for copyright. What European legislators have done? Nothing.
It is only in June 2015 that the European Parliament is advancing
some proposals (A8—0000/2015; Motion for a European Parliament





